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PRELIMINARY STATEMENT 

This is an appeal from an order of the Hon. Charles 
E. Stewart, Judge, United States District Court for 
the Souchern District of New York. 
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STATEMENT OF ISSUE PRESENTED 
FOR REVIEW 

Did the "eking of an order directing the Appellant 
to prepare, make oath to and file schedules of assets 
and liabilities and a statement of affairs of an in¬ 
voluntary corporate bankrupt and otherwise perform 
the duties of the bankrupt, without giving the Appel¬ 
lant notice and an opportunity to be heard in opposi¬ 
tion to the order, constitute a denial of the Appel¬ 
lant’s right to due process of law? 


state:’h::t of the case 

On or about; December 6, 1973 an involuntary pe¬ 
tition in bankruptcy was filed in the United States 
District Court for the Southern District of New York 
against INTERMODAL FREIGHT FORWARDING, INC., an alleg¬ 
ed bankrupt. An adjudication of bankruptcy followed 
the corporation's (hereafter the "bankrupt") failure 
to timely appear in the proceeding. 

On February 25, 1974 an ex parte order of the 
Bankruptcy Court (Herzog, J.) was entered and served 
upon ROBERT J. PIEROT (hereinafter the"Appellant"). 

Said order directed the Appellant to prepare, make 
oat!; to 2 nd file schedules o~ assets and liabilities 
and statements of affairs of the bankrupt as required 
by §7a(d) of the Bankruptcy Act (11 U.S.C. §25 a(8)) 
and to cm* form .he duties imps 1 upon the bankrupt 
pursuant to §7b of the Bankruptcy Act (11 U.S.C. §25b). 

The Appellant moved the Bankruptcy Court (Herzog, 
J.) to vacate this order. This motion was denied and 
Appellant appealed to the District Court. 

Op. appeal, the District Court (Charles E. Stew¬ 
art, J ) af ~tv 1, -i thoi * , > a, the Bankruptcy 

Court'- deni .1 c.‘ •• I o:o v 'cate the ev parte 

ordc r. 
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SU52-1ARY 0? ARGUMENT 


The Appellant contends that the ex parte order 
of the Bankruptcy Court violates the Fifth Amendment of the 
United States Constitution. Requiring the Appellant to 

use his own assets and devote his own time to comply with an 
order of a federal court, made without prior notice to the 
Appellant and without affording him an opportunity to oppose 
the application for such an ord-r, resulted in a deprivation 
c_ Appellant's liberty .ud property without due process of 
law, thereby rendering the order a nullity. 


-t . 


STATEMENT OF FACTS 


The bankrupt was organized in 1969 to conduct 
the business of freight forwarding and customs house brok¬ 
erage. The Appellant was an invest>r in the initial venture, 
having contributed a large portion of the cash required to 
initiate the bankrupt's operations. Part of the Appellant's 
investment was capitalized by the bankrupt and shares of 
stock were issued to the Appellant. The balance of the in¬ 
vestment remained a loan to the bankrupt, to this date un¬ 
collected. Because of his investment in the bankrupt the 
Appellant was made a member of its board of directors and a 
vice president. His official capacity in the bankrupt not¬ 
withstanding, the Appellant was a director and officer in 
name only. He was not then and is not now a customs broker 
and has no knowledge of that trade or of freight forwarding. 
His livelihood is the business of broking the purchases and 
sales of ships. During the life of the bankrupt the Appellant 
never participated in the running of its daily affairs and 
operatio-s. Ail of the employees and other officers of the 
bankrupt reported directly to and were responsible only to 
A. PHILIP VISSER, the bankrupt's president and operatin'* of¬ 
ficer . 
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On August 8 , 1973. INTERMODAL FREIGHT FORWARDING. 
INCexecuted an Assignment for the Benefit of creditors 
to Conrad J. Duberstein, Assignee, (hereafter the Assignee ), 
which assignment was duly filed with the Clerk of the County 
of New York on the same day. Cn or about December 6, 1973, 
an involuntary petition in bankruptcy was filed against 
INTERMODAL FREIGHT FORWARDING, INC., an alleged bankrupt. 

On December 10, 1973 the Assignee filed with the 
Bankruptcy Court a verified list of 318 creditors of the 
alleged bankrupt. 


On January 15, 1974, INTERMODAL FREIGHT FORWARDING, 
INC., having failed to appear in the proceeding, was adjudic¬ 


ated a bankrupt. 

On January 31, 1974, a first meeting of creditors 

r t i j an ' y - £ 3 0. LEI. WAND was nominated 

and appointed to serve as Trustee. The Court considered tne 
bankrupt's failure to file its schedules of assets and liab¬ 
ilities and statement of affairs and, relying on the statement 
of the Assignee (10), directed the bankrupt's president, A. 
PHILIP VISSER, (hereafter "VISSER”), who was not present in 
the courtroom, to file schedules of assets and liabilities 
: 3 • — - - jjt - of affairs on or before February 2 a, 1974 

and to crrry out the duties imposed upon the bankrupt by 
Section 7 (b) of the Bankrup cy Act. This direction was re- 
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.uced to an r l-r and .*•. vice by c* - •-*>’ •* - TS ca - : 

; n VISSEh on Eetrua*. 6, 19 ; 4, (13- .’4) 

On February 23, 19/4, VISSc.1, ha /Ln/ xU- to 
co-ply with the court t ier, the Trustee r...iu an oral appli¬ 
cation for nr. order di. -C.ing the hppu lar. t r { epare. r - .c 
sath to and file schedules of assst3 and 1 : 

statement of the bar.hr a: ’ s artai;^ and to pert arm the d jr -- s 
of the bankrupt. The .-..reliant. neither in person r.of by 

..-.sal, wa resent w! i this a. . • ' u -* • 

• ' ist tl rplirat ' 

’ i no Uno T :I .e -of ?.r. • teed!* jendiry ’’nst c* 

- .'hcipt s'. e ... t - ---‘•tun w ■’ 

.r the be~ . . c of cr * ' trs. _ Lank_up'c ,c 

for, nor d the T: offer, -eason why prior 

- • “i ^ .in’** ' ’ jn ' O t 


:s entered ' 
; and fil 
trs on 
-r "/as t 

conn 1 ■' 


."jCLir. r 


C C t . 






:U •. _ 


to prepare. rrak.e oath 
. . - 3 and sta- rar.t cf 
. S rvtec of the 


; o-io;. 
'h; r v 


7! • dace 


1 - * n y r o 1 


L't.C r 


fileu 


... v;or i 


' Vi t> 1 


r on 


23 , 


I ■ : ■+ 


C3?) 






An order denying the motion wa3 entered on Kay 28. 1974 (45). 

On June 5, 1974 the Appellant filed with the 
United States District Court for the Southern District of 
:; ew York a notice c~ appeal from the order denying his motion. 

On January 8, 1975 the District Court (Stewart,J.) 
entered an order affirming, without opinion, the denial of 
the Appellant's motion (3). 
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POINT I 

DUE PROCESS Or LAV RE- 
QL'IuCS NOTICE • / N 

OPFO°. T UNITY TO BE HEAT’J 


This appeal p.esencs an nnu3uil and jarhip 
t'r .2 first; aanlic.ition o' = n espocf of the due proc« s clause 
of the Fifth Amendment of the United States Constitution: Is 
sr. officer o•: an involuntary corporace bankrupt required to 
be given n jt i ce ot the ir pendmg axercis . of i . rel j JLcial 
power against him? 




dua r -*o - . , i. 1 - 


:cnble 


f a a and 1 


or v. v . 


7’ ■ - C 


'ini! hi. r. ev 

r’c 1 ? ral C r ' t ■ . i •* - . s - 


11 s- 


, 3j7 U.S. 263. 69 S.tt. 


1 :7, S3 . 


aoolic?tooo o to¬ 


ri . - 


■jf justice, -> "i u**ded 


• - on ccns! 1 . ; i 3 n 3 o : fun !ar.en If lirness Godd I v . 

Fritter, 136 7. 2d 93 c 941 (13 Ci.*.), cert, den'd, 329 U.S 

735, 67 S. r .. 124, 91 dd. 639 To the content of judicial 


. roceedini -•-» pr«. : • <- f 1 ; 

*.ch heats it 


cr held r ) n._.i : a la.- 




VI'. 


1 ^ • f ' T i’ 


. .k th 


: t isor.i * u • -• u f jv.tr 


v 






* > 



he clau.: i 3 really a glide for "a course of legal pro¬ 
ceedings according to those rules and principles which have 
been established in our systems of jurisprudence for the 
protection and enforcement of private rights." Pennoyer v . 
'•' elf , 95 J.5. 714, 733; 24 L.Ed. 565. To have any legal 
.orce in the administration of justice the notion of fair 
play in the context of the due process clause must mean 
that a person has an opportunity to be heard and to defend 
and protect his rights in an orderly proceeding adapted to 
'he nature of the case. It must assure to every person 
's day in court. Truax, supr j . The dua process clause 
r a judicial prcc-eii: ; minimally requires the giving of 
notice rt i^onably calculated, under all the circumstances, 

•> apprise interested parties of the pendency of the action 
aff . • • their objections." 

, 339 U.S. 306, 


• i -- 


70 S.Ct. 652, 94 L.Ed. 865, citing MiLl ihen v . Meyer , 311 


hS. 457, 61 S.Ct. 339, 


O r 


L. 


4 / O . 


c nunc wi r,t 

-•red in Mullane 


Lies r t! an rvice to the constitutional man- 

44 


"i. Not' a given 3 c judl ' \ 1 . action ire* a fait a cc ompli 
?reci . hat ■ t avoid in requiri g that 

*tti j ' . : tae r ••nde"cv of an action 


-TO- 
• iu* 






* $ f 

m 


... the present orocecJir.g, the Appellant r.ce’-ved no rutics 
that he was being subjected to the exercise oi judicial 
% pv?r until -I er that power was exercised There may be 
c casions and circumstances in which prior notice is not 
prudent and will not serve the interests of all the parties. 

no such occasion w is present in this proceeding will be 
treated with below. 

The other essential rep iirement of due process is 
opportu y to be *rd. Wind. ; • : u M igh , 93 U.S. 

. ' : Qxax ii 0 . i '• U.S. 3S , 34 S.Cc. 779, 5S ... 


1 •"» t- 


■aitv c n ' j heard" is 


t a giving t . ’u' in 


: - Mullana 


i . »> y\ 

: a . *.: 


* t Dr th ur,i. r * • va is 


; id l*' v- a As the c: irt 

rigl . to be heard h *s little reality 
‘c need the r. ict r is pending 


c a n c 


■ .' defaul . ac 


.sce or 


est." 3 o' id.S. at 


\\ j i jo iTlLLS - D 3 r ■ 


• ..rce be personal to tr : interested party and the oppor tunity 
-o choose r..-: arise at a meaning h.I time in a meaningful 
wuar. A'- r - ■- v • , 33 r U.S. 545, 83 S.Ct. 1187, 


L.Ed.2d 62. Cn Apr • t preno C :t overt 


' o o 11 


i. which fat* cr o) 


etoo" • 


ndir.g 






o 



Ihe (rath.- ed to vacate chi deurs : and ths motion was 
denied. The Supreme Court held that "(i)c is clear that 
failure to give the petitioner notice of the pending adop¬ 
tion proceeding violated the most rudimentary demands of 
due proce.s of law." 330 U.S. at 550; and that the con¬ 
stitutional inf innity resulting frrm the failure to give 
notice was not cured by the subsequent hearing on the mo¬ 
tion to set aside the decree. 30 U.S. at 552. 

In the present proceeding it Must be conceded 
that the Appellant was deprived of the notice and the oppor- 
■ unity to t the r.u ' order requiring him to 

Jpare, £ ar • ' 's - of 

. s and ' Lliti* and nt o F affairs i oth rvise 

p rform the d.ties c: the b--r.hr-.. . T. a *e is no record of 

- - proc sr of Fabrua 25, 

1-74. One c: . only speculate vhatuer an inquiry was made 
a rut the p -opri_ty cf so directing the Appellant or about 
his ability to comply -rich the resulting order. There is no 
l cord thic any evidence was add :cc-.! prior to the court's 
. termination that the * •'“••silane • s the appropriate person 
. perform .;• ti.s r-f ‘ b. ’.r. _ If what occurred in 

proc-'. : • < f J • - > -.nr ’.cutes what occurred 

. re rua t > . 19/4, : 1 *. . • . .y . hut someone, perhaps 

u a Trust.-', -ely stated, wi r.; factual support, that the 
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Appellant was an officer of the bankrupt and to him, there¬ 
fore, should be relegated the thankless task of demonstrat¬ 
ing its financial condition under oath and perform what other 
duties the court sa~ fit. Certainly the Appellant was not 
present to accede to the court’s wishes, to offer his assis¬ 
tance, to object, to contest, to offer evidence or to explain 
why he should not be designated by the Court. It is the 
failure to advise the Appellant that judicial action was 
about to be taken against him and the manner in which that 
_ ,.,, i p -; - - -■ r. advance any objections he 

could have made, which the Appellant asserts is a depriva¬ 
tion of his constitutional right secured by the due process 
clause of the Fifth Amendment. 
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II 


POINT 

THE APPELLANT WAS ENTITLED 
TO DUE PROCESS OF LAW FROM 
THE COURT BELOW 


A. The Bankruptcy Ac- and Bankruptcy 
Courts are Subjec - to Due Process. 

Without question the due process clause of the 

Fifth Amendment applies, with all of its ramifications and 

nuances, to criminal and civil proceedings in the federal 

judicial system. No one will argue, moreover, that the 


«■ - - - 


. Vinr.ru- a r< 


SU M the It a Sion 1 safegi rds of due process. 

In re Bur ke. 51 F.Supp. 552 (S.D Go. 1943); I n re Progres 
Lc ktro S n - ? Coro., 35 FSuop. '"15 (D.Conn. 1940), citing 

’ v • - • • l • : , k l. . S . 5 3 ", 5 5 S • C t 

654, 79 L Ei. 1953. loth due process rights to notice and 
the opportunity to be heard ari? in bankruptcy proceedings. 
In Aopli - -i on of t’r I;cn ve • I ;h of Hiss ,'rusetts , 206 
F.Supp. 106 (D.Hass. 1362), the State of Hassachusetts re- 
cuested c r !sr from a Bankruptcy Court that the unclaimed 
dividend.- ‘ 1 ’ r estat .• oi cheat to the State. No 

v.ior t i thi Lent! • ■ . ' . to the b krupt’s 


u- known c u. ' . tors. 


Id a f 

: due pro ;s. 


cicn the c mrt 


••■ric: ’ •; i ua unconstitutional denial 


( 


CT I 




/ 


-i the M; . . ;-r of Geu '- ge T ..k »'e ' ere, Co., 412 F.?d 735 (3rd 
ir. 1969) the debtor contested the involuntary petition, 
c a hearir r ; on the issue of the debtor's insolvency, the 
_titior.tr : c editors o-cored e .ider.ce of the insolv.ncy, 


- the clc e or which t' - debtf • rested •. irhouc offering 
estimony. An adjudication of bankruptcy followed and the 
ebtor petitioned for review. Aft-^r the case was remanded 
or a second hearing, C e referee refused to allow the 
rotor to : oi evidence at the s . : n d hearing and re- 


r firmed t 

reviers 

r hr of • '‘••.die. :ic i. The Court 

Appeal: 

r the fhi - 

und this to be . de~ 

rivation 

_he debtor 

's due process right to an eppor- 

nity to 

heard. It 

h rId tr " t ' s elect ten to not of- 

rebu r - 


■he f : tiring wa3 nr'; a waive 

its r : 

. o o £ 2 . r i 

-.ice at the second hear 

g. Accord. 

X n re f > - 

R. Co of " • d • . , i r. 2d 

33 (3rd C' - 

1942) t in 

: '-ic.h the State Attorney Ceneral 

_ reared i . ; 

r lilrc : 1 

r -organic cion proceeding but was 

rt give- 

epportun 

tc p re; c ; pete in the deter-lina- 

on of t 

. ■ ■ 1 e.v -n t 

citi for unpaid pr, 

. rtv t a:■ 




• i ; - 


o 


( 


\ 


L 




B. No Compelling Reason Existed for 
Not Giving The Appellant Notice 
and an Opportunity to Be Heard. 


Due process may sonetimes require the balancing 


of rights of various adverse parties. This arises most often 


in the "attachment" cases in which there are conflicting 


claims to property. E.g. North Georgia Finishing^— 1 nc . - _ y 
Di-Chem, Inc., 419 U.S^_,95 S.Ct. 719, 42 L.Ed.2d 751; 


Mitchell v. W.T. Grant Company, 416 U.S. 600, 94 S.Ct. 1395, 


40 L.Ed.2d 406; Sniadach v. Family Finance Corg ., 395 U.S 


337, 89 S.Ct. 1820, 23 L.Ed.2d 556. In Mitchell , the Supreme 


Court upheld the validity of an ex parte attachment order 


which did not provide for notice to the debtor. In such 


cases there may very well be a need for swift action to pro¬ 


tect a res, which is the creditor’s security for a debt, with¬ 


out giving the debtor the opportunity to dispose of or sec¬ 


rete it. In a bankruptcy proceeding the usual justification 


for an ex parte order, such as the one issued to the Appellant f 
is to protect the assets of the bankrupt's estate from rapid 


depletion. This justification did not exist in the present 


case. By the time that an adjudication of bankruptcy was 


made, the Assignee had already collected about $240,000.00 


of the bankrupt's assets. (Assignee's Final Account, p .11) 


By the time that the complained of order had been issued to 


the Appellant, the bankrupt had been out of business for 


approximately six months 
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The bankrupt's assets, moreover, did not consist of mar¬ 
ketable or perishable goods but of office equipment (which 
w-rs sold bp the Assignee) and accounts receivable (a large 
sum of which : as cells ed by t’-e Assignee and the right 
to collect most of the balance was assigned to a creditor 
with court approval (Order approving stipulation and 
stipulation, p.2) ). 

In short. A:.-. har.krup :' s financial affairs 

-ra fo** expedient action 
pell. •_ s right to due process. 


-..ere an 1 
. aid pre 


eve: 


The A~:'-llnr.c " Deprived of 


1 r- u - 


Pr- , -fV I.’’ f ’ 


out 


due rrou . s 


-. VU V , 


, '.let! 


-> ■ d th.* ur.h -idled e :erci 
t ■ £1 b.. ■ e o: power. The 
conduct of this proceeding toward the Appellant has un¬ 
fortunate!': fallen short of t % : corstitutior.nl goal. Twice 


us ' ■ 1 j cl >ertise of the bankr ij t 1 s 


■tly o. 


. ' -a *. t 1C 


VISSE3 »ha ’ J , ' of the bankrupt's 

' re:.. r ~ A? Trustee first discove 

hr in ltd out the 


o a 11n 


..ill r s . 


4 
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The Trustee was subsequently advised tha^ 

VISSER had returned to the United States and was present in 


New York. The Trustee nevertheless failed to seek VISSER’S 


comoliance with the order directing him to perform the duties 


of the bankrupt, even though the Trustee believed the order 


to be valid and VISSER. never contested its validity, 


Throughout this proceeding the Trustee frustrated 


ill attempts by the Appellant to comply with the order. 


Co. March 26. 1974, after the date fixed for 


Appellant's compliance with the O'der, the Trustee informed 


and records were in 


five different locations in New 1 orst City (49) . 


1974 the Trustee advised the Appellant, 


bp his at** .-.a; s, tk “ the banhr- *?:’ • hooks and records were 


n the c. 


y (45). Thereafter, 


the Trustee’s partner stated that the books were not with 


Lasser (47,» . 


At the hearing of the ■' ppellant' s motion to va¬ 


cate the crier, the Trustee stt* 1 that only some of the 


brahmat'~ 


- re - -h I.asser (40-41) .Through- 


*“ n o 


tea cc 


court below, there is 


not the s 


: f- c/i d vw' 


■ ■ : cven-h:nded treatment 


i f th i Ac •'. 


(T 





V 


The bankru ?:’s records were store! at five 
different locations within New York City and in eight other 
cities in the United St-t^s where the bankrupt maintained 
offices. A full and proper examination of those records 
r elative t • preparing c:hecules of the bankrupt s assets and 
liabilities necessarily requires that the Appellant either 
travel to the several locations of those books, or send a 
retained ac». yuntant to eac.n of tnese loct on-> or ongage a 


local accountant in. eat'. 

city. 

Without knowing the extent 

of the ccnt.nts of the V 

• ’.erupt 

's books a^d records, 

it can 

only be s ' tr .•; t i r.- 

i s e t 

. A >o . would 

l, t con- 

; Luerable r . he is us 

. . it le 

r ■ ■ be reLir.b rse fo 

those 

-...peases o r *. -rpensit: 

f -r the 

. :? rvic e'. Co 1d'° 

Cv*. 

■ 30 F. 2d 5.0 ('3th C' : 

i V2) . 

Trustee ntluipi - 

that 

. oi. 

- . c h 

e. 

3 .rough 

it is the bankrupt’s o: 

’.atio^ 

i?r 11 U.S.C. §2 5 L 

o pre- 

pare and Lila schedule 

of its 

a -..its and 1 ink 11 ities 

and a 

/. - n t err.en t o', i t s a t r 1 1 - • 

this 

oh! Ration cannot be ? 

rr.marily 

thrust uocr. .he Ao?e3 1 : 

:t by an 

- :•>- v.hicb operates 

against 

» 

r :tu: c 

’"'.a e>.p : f*ure. 

Although 

- A pp - i . 

' - w - 

’ _ he is r 

, c the 

rrp * .. i 

. 1 r 0 

i, f ' i ' . - t • 

Sons, 

.. v. v, 285 l. 

t 

5. . 7o L.Ed. 

j t . 
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In re Bush Terminal Co. , 102 F.2d 4/1 (2nd ( ir. l:-39). 

The appellant is separately entitled to the protections 
afforded by due process and due process was dcr.ied to him 
Although the Trustee insisted in the propriety 
of the order against the Appellant and persisted in his 
attempts to have the Appellant comply with it, he never dis¬ 
closed that he had obtained an order authorizing bin to re¬ 
tain accountants to do what he was requiring of the AppelLant 
,52-55) In his a;rlication for permission tc retain account¬ 
ants the Trustee outlined the services the accountants would 


■ -/ / .. arm 


and rece lv . - - - 


* > ** j ■ r. - ' ci 


n .* \ 1 


i.^p^rise atcon'.'ts a: J ti.a 


corporate minutes, resolutions and stock re ids of the bank- 
r n t and ( i>p.v ard V such o r service? which petitioner 


: i\ l s 


f - 


piece and ,.-.:opac u-.'.. - 
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The Appellant was entitled to notice of the 
application for the order of tha Bankruptcy Court of Feb¬ 
ruary 25, 1 ) 74, ha was entitled to an opportunity to be 
hoard in opposition to that or:' r b-. fore it was made; and 
he was entitled to be treated in a fair and reasonable 
r.anner throughout the course of proceedings in the Bankruptcy 
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with the cour " at lea. 
to the first tr.eeting _o 
a statement of his a. 
may be prescribed by 


L five days prior 
f his creditors 
airs in such form as 
a Supreme Court; 


V.'hure the bankrupt is a corporation, its 
officers, the members of its board o.t dir 
ectors or trustees or of other similar con-^ 
trolling bodies, its stockholders or members, 
or such of them as may be designated by tne 
court, shall perform the duties imposed upon 
the bankrupt by this title. 

















